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BELLSOUTH TELECOMMUNICATIONS, INC’S PETITION
FOR RECONSIDERATION OR, IN THE ALTERNATIVE, CLARIFICATION
WITH REGARD TO SECTION Ill OF THE COMMISSION'S FINAL ORDER ON
ARBITRATION

BellSouth Telecommunications Inc. (“BellSouth") respectfully submits its Petition
for Reconsideration or, in the alternative, Petition for Clarification.! As explained below,
the Florida Public Service Commission (“Commission”) should reconsider its decision
that “for the purposes of the new interconnection agreement, BellSouth shall continue
to provide its FastAccess Internet Service to end users who obtain voice service from
FDN over UNE loops,” because the Commission overlooked numerous points of fact
and law in reaching that decision. See Diamond Cab Co. v. King, 146 So.2d 889, 891
(Fla. 1962). In the alternative, BellSouth respecffully requests that the Commission
clarify that the manner in which BellSouth plans to implement this decision (to the
extent that the decision is not stayed pending appeal of the Order) complies with the

Commission’s Order.

! These alternative Petitions relate solely to Section it of the Final Order on
Arbitration ("Order”) entered by the Florida Public Service Commission in this docket on
June 5, 2002. BellSouth is not seeking reconsideration or clarification of Sections 1V or
V of the Order.

2 See Order at 11.
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I THE COMMISSION SHOULD RECONSIDER TS DECISION AND EITHER
DELETE SECTION Il FROM ITS ORDER OR, IN THE ALTERNATIVE, RULE
THAT BELLSOUTH IS NOT REQUIRED TO CONTINUE TO PROVIDE ITS
FASTACCESS SERVICE TO END USERS WHO OBTAIN VOICE SERVICE
FROM FDN OVER UNE LOOPS.

In reaching the decision that is set forth on page 11 of the Qrder, the
Commission overlooked various points of fact and law including, without limitation, that:
(1) under Section Il of the Order, an arbitration proceeding under the federal
Telecommunications Act of 1996 (“the Act”) has been improperly converted into a state
law complaint case; (2) the FCC has ruled that BellSouth's practice of not offering DSL
over a UNE loop is neither discriminatory nor an unreasonable denial of service; (3)
section 706 of the Act does not support the Commission’s decision; (4) the efficiencies
that make ADSL and FastAccess competitively viable depend on the simultaneous
provision of voice sefvice, (5) no evidence suggests that BellSouth has market power in
the market for high-speed internet access, and no evidence suggests that BellSouth
could use whatever power it may have in that highly competitive market to have any
appreciable negative effect on the market for local telecommunications service; and (6)
even if BellSouth had market power in a properly defined market for DSL services or
DSL-based Internet Access, the ability of BellSouth to use that power to have a

substantial effect on the market for local voice services is small, given that relatively few

voice customers purchase high-speed Internet access.

A, The Commission Should Reconsider its Decision and Delete Section
Il from its Order because Under that Section, an Arbitration

Proceeding under the Telecommunications Act of 1996 has been
Improperly Converted into a State Law Complaint Case.



BellSouth has both a wholesale DSL regulated transport service and a retail non-
regulated DSL-based Internet access service. BellSouth offers the tariffed DSL
transport service through BeliSouth's Special Access F C.C. Tanff No 1. This tariffed
DSL service is a reguiated telecommunications service offering, and it is designed for
use by Internet service providers (“ISPs"), such as AOL, EarthLink, MSN and
BellSouth’s own ISP operations During the hearing, this service was analogized to the
pipe through which Internet and other enhanced services can flow. BeliSouth
FastAccess Internet Service (“FastAccess”) I1s BellSouth’s retail high-speed DSL-based
Internet access service. [t uses the regulated DSL transport service as an input to the

Internet access offering. FastAccess is a non-regulated information service offering.

In Section Il of its Order, the Commission did not make any findings under state
law with regard to any interconnection, services, or network elements that are
addressed by section 251 of the Act. Instead, the Commission made findings under
state law with regard to the manner in which BeliSouth offers a retail service that is not
even a telecommunications service, and thus is not a service over which this
Commission has jurisdiction. See Order at 8 (finding that BellSouth's FastAccess
Internet Service is an “enhanced, nonregulated, nontelecommunications Internet
access service.”). Thus, even if FDN had asked the Commission to determine whether
the manner in which BellSouth offers its retail FastAccess service complies with any
state statutes, the Commission has no authority to do so in the context of this arbitration
proceeding because section 252 of the Act only allows the Commission to arbitrate

Issues regarding “a request for interconnection, services, or network elements pursuant




to Section 251" that have not been resolved by negotiations or mediation. See 47

U.S.C §252(a)(1).(b)

In fact this issue was never properly in this arbitration because nothing in
Sections 251 or 252 addresses an ILEC's provision of a non-regulated retail service
An ILEC's obligations under section 251 include such duties as interconnecting its
network with that of an ALEC, providing unbundled access to network elements,
making retail telecommunications services available for resale, and allowing for
collocation. There is no duty or obligation anywhere in section 251 that would in any
way require an ILEC to provide or continue providing a non-regulated Internet access
service to customers of an ALEC. The issue of BellSouth’'s continued provision of
FastAccess to customers of FDN, therefore, is wholly inappropriate for an arbitration

case submitted pursuant to 252(b) of the Act.?

With respect to what the Commission perceives may be violations of state law,
neither FDN's Petition, its pre-filed testimony, nor the testimony it presented during the
hearing asks the Commission to defermine whether any BeliSouth retail practice
violates any provision of state law. Instead, it was only in its post-hearing brief that
FDN “suggests” that BellSouth may be violating certain state statutes. See, e.g., Order

at 8. If FDN wishes to file a complaint case against BellSouth under state law, it is free

3 Moreover, the Commission lacks jurisdiction to address this issue in this

arbitration proceeding because it was not presented by FDN in its Petition for arbitration
or by BellSouth in its Response to the Petition. In fact, FDN's witness testified that FDN
was not seeking to require BeliSouth to provide retail service to FDN's voice customers
and that it was not seeking to require BellSouth to have an end-user relationship with
FDN's voice customers. (See Tr. at 36; 64; 79).




to do so. FDN's reference to state statutes in its post-hearing brief, however, cannot
serve to convert an arbitration proceeding that 1s governed by federal law into a
complaint case under state law. Under Section Ill of the Order, however, that 1s exactly
what has happened The Commission, therefore, should correct this error of law by

deleting Section Il from its Order.*

B. In the Alternative, the Commission Should Reconsider is Decision
and Rule in BellSouth’s Favor on the Issues Addressed in Section ||
of its Order.

if the Commission determines that the issues addressed in Section Il of its
Order were properly before it in this arbitration proceeding (and it should not), the
Commission should reconsider its decision and rule that BellSouth is not required to
continue to provide its retail FastAccess service to end users who obtain voice service
from FON over UNE loops.

1. The Commission overlooked the FCC’s ruling that BeilSouth’s
practice of not offering DSL over a UNE loop is neither
discriminatory nor an unreasonable denial of service.

After the parties filed post-hearing briefs in this docket, the FCC released its
Order addressing BellSouth’'s Georgia and Louisiana 271 applications. See
Memorandum Opinion and Order, In re Joint Appfication by BellSouth Corporation,
BeliSouth Telecommunications, inc., And BellSouth Long Distance, Inc. for Provision of

In-Region, InterL,ATA Services In Georgia and Louisiana, Docket No. 02-35 (May 15,

2002). Parties to that proceeding raised issues that are similar to those addressed in

¢ As noted above, these state law arguments appeared in this proceeding for the
first time in FDN's post-hearing brief. This Petition, therefore, represents BellSouth's
first opportunity to address these state law issues in this proceeding.




the Section Il of the Commission's Order, and the FCC addressed those issues
accordingly:

BellSouth states that its policy “not to offer its wholesale DSL service to an
ISP or other network services provider [ ] on a line that is provided by a
competitor via the UNE-P” is not discrminatory nor contrary to the
Commission’'s rules Commenters allege that BellSouth will not offer its
DSL service over a competitive LEC’s UNE-P voice service on that same
line.* We reject these claims because, under our rules, the incumbent
LEC has no obligation to provide DSL service over the competitive LEC’s
leased facilities. Furthermore, a UNE-P carrier has the right to engage in
line splitting on its loop. As a result, a UNE-P carrier can compete with
BellSouth's combined voice and data offering on the same loop by
providing the customer with line splitting voice and data service over the
UNE-P loop in the same manner. Accordingly, we cannot agree with
commenters that BellSouth's policy is discriminatory.

Id. at Y157 (emphasis added). The FCC, therefore, was squarely presented with the
issue of whether BellSouth’s policy of not providing its federally tariffed, wholesale DSL
telecommunications service over a UNE loop violates federal law. The FCC found no
such violation. To the contrary, the FCC explicity and unequivocally found that
BellSouth's policy is not discriminatory and, therefore, does not viclate section 202(a) of
the Act. By necessary implication, the FCC also found that BellSouth's policy does not
amount to unreasonable denial of service pursuant to Section 201 of the Act.

The FCC made these findings with regard to BellSouth’s wholesale DSL
telecommunications service — a service to which Sections 201 and 202 of the Act apply.

In light of these findings, it cannot seriously be argued that the same practice with

> Commenters also claimed that “in order to prevent a customer from losing its
billing telephone number (BTN) or change its established hunting sequence, the
customer may be required to change the DSL service from the existing line to a “stand
alone” line." /d. at {157 n. 561.



regard to BeliSouth's retall FastAccess service — an enhanced, nonregulated,
nontelecommunications Internet access service to which sections 201 and 202 of the
Act simply do not apply — I1s either discriminatory or an unreasonable denial of service.
Thus, to the extent that Section il of the Order suggests that BeliSouth’s practice is
discriminatory or is an unreasonable denial of service under either state or federal law,
see, e.g., Order at 8-11, the Commission should reconsider the Order and delete any
such suggestion from the Order.
2. The Commission overfooked the fact that Section 706 of the
Act does not support the Commission’s decision set forth in
Section 11l of its Order.

In its Order, the Commission is careful to note that it 1s not attempting to address
competition in the advanced services market, but that instead, it is attempting to
remove what it erroneously perceives to be a barrier to entry into the voice market.
After noting that BellSouth's retail FastAccess service is not a telecommunications
service but is, instead, an enhanced service, the Order provides:

However, we believe FON has raised valid concerns regarding possible

barriers to competition in the local telecommunications_voice market that

could result from BellSouth's practice of disconnecting customers’
FastAccess Internet Service when they switch to FDN voice service . . . .

-« * *

We believe that FDN has demonstrated that this praclice raises a
competitive barrier in the voice market for carriers that are unable to
provide DSL service.

See Order at 8-9 (emphasis added). The Order then notes that section 706 of the Act

directs State commissions to use “measures that promote competition in the local




telecommunications market, or other regulating methods that remove barriers to
Infrastructure development ” /d.

Section 706, however, directs State commissions to take such measures for the
express purpose of “encourag{ing] the deployment on a reasonable and timely basis of

u

advanced telecommunications capability The Order acknowledges that the
Commission’s decision is not designed to encourage deployment of advanced services.
Instead, the Commission’s decision is designed to remove what is erroneously
perceived to be a “competitive barrier in the voice market.” [d. (en asis added).
Accordingly, Section 706 of the Act does not support the decision that is set forth in
Section ill of the Order.

3. The Commission overlooked the fact that the efficiencies that
make ADSL and FastAccess competitively viable depend on
the simultaneous provision of voice service over the same
loop.

BellSouth's tariffed DSL service and BeflSouth’s FastAccess service are efficient
for BeliSouth to provide because BellSouth is also providing the basic telephone
service. The costs of providing ADSL service on a stand-alone basis would necessarily
entail the costs of providing basic telephone setvice in any event, because that is how
ADSL is designed to be provisioned. This situation is directly analogous to a cable
television company that provides a cable modem high-speed Internet access service to
customers that also have basic cable service. The provision of a cable modem service
is efficient because the cable company is already providing basic cable service. If a

cable company were to choose to provide cable modem service independent of basic

cable service, it undoubtedly would do so at substantially higher prices. Similarly, if




BellSouth provided a customer only with FastAccess, the price that BeliSouth would

need to charge to cover its costs would be significantly higher than the price it charges

for FastAccess when the customer also takes its basic telephone service from
BeliSouth

4, The Commission overlooked the fact that no evidence

suggests that BellSouth has market power in the market for

high-speed Internet access, and no evidence suggests that it

could use whatever power it may have in that highly

competitive market to have any appreciable negative effect on
the market for local telecommunications service.

FDN complains that BellSouth's current practice “clearly appears designed to
leverage its market power in the high-speed data market as an anticompetitive tool to
injure its competitors in the voice services market” (Tr. at 64-65). FDN, however, failed
to either allege or prove that BellSouth has market power in the high-speed Internet
access market. instead, FDN alleges that BellSouth has a high percentage of the DSL
business in Florida. E g., Tr. at 94. Both FDN and the Commission, however, overlook
the fact that DSL is only part of the high-speed Internet access market, as FDN's own
witness acknowledges. (Tr. at 166-167).

In fact, BellSouth witness John Ruscilli presented evidence that “cable is out
there providing high-speed entertainment and high-speed Internet access at a level of
almost two to one over what DSL is as far as the penetration in the marketplace.” (Tr.
at 236). Later, Mr. Ruscilli presented evidence that “‘cable has 78 percent of the
market, and ADSL has 16 percent.” (Tr. at 239). The evidence presented by M.

Ruscilli is entirely consistent with the opinion that the Court of Appeals for the District of



Columbia issued last month, In which it vacated the FCC's “Line Sharing Order.” See
United States Telecom Ass'nv. FCC, 290 F 3d 415 (D C. Cir. 2002).

The Line Sharing Order required ILECs to unbundie the high frequency spectrum
of copper ioops to enable ALECs to provide DSL services. The D C. Circuit vacated the
FCC's order because the FCC had failed to take into account the substantial
competition for DSL service today. /d. at 428-29. Significantly, the Court noted that
“lthe FCC’s] own findings (in a series of reports under §708 of the 1996 Act) repeatedly
confirm both the robust competition, and the dominance of cable, in the broadband
market.” Jd. at 428. The D.C. Circuit was appropriately concerned that unbundling
requirements “come(] at a cost, including disincentives to research and development by
both ILECs and CLECs and the tangled management inherent in shared use of a
common resource.” [d. at 429 (citing lowa Ultilities Board, 525 U.S. at 428-29). The
D.C. Circuit concluded that “[the FCC’s] naked disregard of the competitive context
risks” Iinflicting costs on the economy where the competitive conditions would not allow
the FCC to conclude that imposing those costs “would bring on a significant
enhancement of competition.” /d.

Just as the D.C. Circuit was concerned about the requirement that ILECs
unbundie the high-frequency portion of the spectrum to allow CLECs to provide their
own DSL service over the ILECs’ loaps in the face of substantial competition in the
broadband market, this Commission should be concerned about a rule requiring
BellSouth to continue to provide a service that is designed to be provided in tandem
with its voice service when it is no longer the voice provider based on an alleged {(and

unproven) concern that BellSouth has market power in the high-speed Internet access

10




market. Although this Commission states that it has “not relied on the Line Sharing
Order" for its decision, see Order at 8, the D.C Circuit's rationale for vacating that
Order applies equally here. The existence of significant competition in the high-speed
Internet access market means that customers that want FDN's voice service do have
an option for high-speed Internet access, and that BellSouth’s decision not to continue
to provide those customers with FastAccess cannot have an appreciable negative
effect on competition for local voice service. Further, given the competition in the high-
speed Internet access market, the Commission certainly should not impose this

burdensome, costly and inefficient requirement on BellSouth.

1




5. 'l'he(r Commission overlooked the fact that even if BellSouth
had market power in a properly defined market for DSL
services or DSL-based Internet Access, BellSouth has little to
no ability to use that power to have a substantial effect on the
market for local voice services because relatively few voice
customers purchase high-speed Internet access.

Even if this Commission determined that BellSouth has market power in a
properly defined market, the evidence presented was that “[a]s of the end of April 2001,
BellSouth had 133,015 wholesale and retail high-speed data subscribers in the State of
Flonda . . . ." (See Hearing Exhibit 1, BellSouth's Response to FDN's 1% Set of
Interrogatories, item No. 2). This 1s in comparison to the millions of BellSouth
subscribers in the State of Florida to which FDN can offer voice service. Even if the
number has grown substantially since last summer, the percentage of BellSouth's
customers that purchase FastAccess is still relatively small, meaning that the “problem”
that FDN asserts it faces is also small.

To summarize, while it may be true that some customers that swit_.i from
BellSouth to FDN may be troubled about losing FastAccess, or that some BellSouth
customers may decide not to switch to FDN’s service because they do not wish to lose
FastAccess, the evidence shows that the percentage of potential customers for FDN
that this represents is very, very small. It is simply not a substantial problem for FDN.
At the same time, the cost to BellSouth of complying with the Commission's order by
continuing to provide FastAccess service to customers that leave BellSouth for FDN is
very large. To provide FastAccess over the same loops that FDN uses for voice service

would require substantial, difficult modifications to BellSouth’'s systems at very high

cost. It would also take considerable time to accomplish. To provide service over a

12




second telephone line to the customer's residence would be sornewhat less of a burden
on BeliSouth for the relatively small number of customers involved, although it too
would be very costly and inefficient, and BellSouth would have to charge considerably
more than 1t currently charges for FastAccess for such an arrangement to be
economically sensible for BellSouth because the efficiencies inherent in providing ADSL
service over the same telephone line that provides customers with voice service wouid
not be realized. Given that the market for high-speed Internet access is highly
competitive, and given the fact that BellSouth clearly is not the dominant player in that
market, there is simply no reason that the Commission shouid impose this substantial
burden on BellSouth.

I IN THE ALTERNATIVE, THE COMMISISON SHOULD CLARIFY THAT
SECTION il OF ITS ORDER DOES NOT REQUIRE BELLSOUTH TO
PROVIDE FASTACCESS SERVICE OVER A UNE LOOP, BUT THAT
INSTEAD, BELLSOUTH CAN COMPLY WITH SECTION Ill OF THE ORDER
BY PROVIDING FASTACCESS OVER A NEW LOOP THAT IT INSTALLS TO
SERVE THE END USER'S PREMISES AS SET FORTH BELOW.

For all of the reasons explained above, the Commission should reconsider
Section il of its Order and either delete the section altogether or rule that BellSouth is
not required to continue to provide its FastAccess Internet Service to end users who
obtain voice service from FDN over UNE loops. Should the Commission decline to do
so, however, Section lll of the Order provides that if a BellSouth end user has
FastAccess service and FDN wins that end user, BellSouth must continue to provide its

FastAccess service to that end user. BellSouth respectfully requests that the

Commission clarify that BellSouth is not required to provide the FastAccess service

13



over a UNE loop, but that instead, BellSouth may provide that service over a new loop
that it installs to serve the end uset's premises as set forth below

A. The Evidence Supports a Decision that BeliSouth is not Required to
Provide FastAccess Service Over a UNE Loop.

BellSouth’s retail FastAccess service is a nonregulated enhanced service that is
not within the jurisdiction of the Commission. See Order at 8 As such, the
Commission could not ~ and in fact, has not — ordered BellSouth to provide the service
to all (or even some) of BellSouth’'s existing customers. Similarly, the Commission
could not - and in fact, has not — ordered BellSouth to provide FastAccess to any and
every FDN end user that may want to order FastAccess in the future. Moreover, as
explained above, BellSouth's FCC Tariff No. 1 provides that BellSouth will provide DSL
service only over an in-service BellSouth-provided exchange line facility. The
Commission cannot, and did not, order BellSouth to violated this Federal tariff over
which the Commission has no jurisdiction Instead, the Commission has “caution{ed]
that this decision shouid not be construed as an attempt by this Commission to exercise
jurisdiction over the regulation of DSL service,” and it has issued a very limited ruling
that “BeilSouth shall continue to provide its FastAccess Internet Service to end users
who obtain voice service from FDN over UNE loops.” Order at 11 {(emphasis added).
Thus, the Commission’s Order does not require BellSouth to provide its retail
FastAccess service to an FDN end user that does not have FastAccess service at the
time 1t switches its service from BellSouth to FDN. instead, if a BellSouth end user has

FastAccess service and FDN wins that end user, the Commission’s Order requires

BellSouth to continue to provide its FastAccess service to that end user.
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The Order does not state that BellSouth must provide its retail FastAccess to the
end users that are addressed by the order over a UNE loop, and it is BeliSouth's
understanding that the Commission has imposed no such requirement on BellSouth.
As explained below, the evidence clearly supports the Commission’s decision not to
require BellSouth to provide its retail FastAccess service over a UNE loop.

1. BellSouth’s FCC Tariff No. 1 provides that BellSouth will only
provide its wholesale DSL service over an in-service BellSouth
provided exchange line facility.

As explained above, BellSouth’s FastAccess service is an unregulated enhanced
service that consists of a DSL component (the pipe) and Internet services (the water
that flows through the pipe). Thus, in order to provide FastAccess service over a UNE
loop, BellSouth must also provide DSL service over that UNE loop. The provision of
BeliSouth’s DSL service is governed by BellSouth’s Special Access FCC Tariff No. 1,
and that tariff states that BellSouth's provision of DSL requires the existence of an “in-
service, Telephone Company [i.e., BellSouth] provided exchange line facility.” F.C.C.
Tariff No. 1, Section 7.2.17(A). A UNE loop is not an “in-service [BellSouth] provided
exchange line facility.”

Thus, if BellSouth were to place its tariffed DSL on a UNE loop, BellSouth would
be in violation of its federal tariff. The Commission clearly has no jurisdiction to aiter
that FCC Tariff, and the Commission was careful to note in its Order that it is not
asserting jurisdiction over DSL.. See Order at 8-9. Accordingly, Section lll of the
Commission's Order clearly does not require BellSouth to provide FastAccess service

over a UNE loop.
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2. e evidence shows that BellSouth would have to make
extremely onerous and costly” changes to its systems in
order to provision FastAccess service to an end user served
by an ALEC using JNE loop.

Copper telephone loops have always carried analog voice telephone service
using the ‘“low frequency” portion of the spectrum over which transmission of
information is possible, leaving the high frequency portion of the loops unused. As the
D C. Circuit pointed out last month, “[rlecent technological development allows the
provision of DSL high-speed internet access over the high-frequency . . . spectrum.”
United States Telecom Ass’n v. FCC, 290 F.3d 415, 421 (D.C. Cir. 2002). DSL
connectivity was thus designed to take advantage of this unused capacity, and it was a
significant breakthrough because it permitted telephone lines to be used simultaneously
for voice service and data service. DSL was thus specifically engineered to utilize a
working telephone line that also provides basic telephone service.®

BellSouth has deveioped and deployed ADSL in a way that recognizes this
inherent feature of the technology. For example, in order for BellSouth to determine
whether a telephone line is capable of providing DSL service, BellSouth has
constructed a database of working telephone numbers that it queries to determine
whether a particular telephone line has the physical characteristics that make it capable
of supporting DSL service, and whether the appropriate electronics have been installed

in a central office or in a remote terminal to provide DSL service over that line. As

BellSouth witness Tommy Williams testified:

8 This is a distinguishing feature between ADSL service and dial-up Internet
service, which precludes simultaneous usage for telephone calls.
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Prior to provisioning ADSL over a given loop . . . BellSouth must
determine whether that loop will accommodate ADSL service. In order to
make this deterrmination, BellSouth has developed a database that stores
loop information for inventoried working telephone numbers. When an
ALEC like FDN provides dial tone from its own switch, the ALEC (not the
end user) is BellSouth's customer of record, and the ALEC (not BeliSouth)
assigns a telephone number to the end user. BellSouth’'s database,
therefore, does not Include loop information for facilities-based UNE
telephone numbers, and BellSouth cannot use the database to readily
determine whether a facilities-based UNE loop is ADSL compatibie.

(See Tr. at 283).

Similarly, once BellSouth is providing ADSL service over a line, it manages that
service, and handles trouble issues, using the BellSouth-provided telephone number.
Again, Mr Wiiliams testified:

BellSouth cannot utilize mechanized maintenance and trouble isolation

systems on such UNE loops for several reasons. Furst, all of these

systems are based on telephone numbers, and the telephone numbers of

ALECs like FON are not included in the relevant databases. Second,

many of the mechanized systems such a mechanized loop testing, or MLT

are a function of the switch. And if the dial tone does not originate from a

BellSouth switch, the mechanized maintenance and frouble isolation

features are not available. These systems are critical in maintaining
quality ADSL service.

(See Tr at 316; 365).

Iif an ALEC obtains UNE loops or UNE-P service from BellSouth in order to
provide telephone service to its end users, BellSouth simply lacks the tools it wouid
need to provision and maintain ADSL service over that line. Mr. Williams testified that
changing BellSouth's systems to accommodate the provisioning of FastAccess over a

UNE loop would be “extremely costly and onerous.” {(See Tr. at 364. See also Tr. at

366). No evidence in the record refuted this testimony.
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The Commission correctly rejected FDN's argument that BellSouth developed
operation support systems ("OS8"} “In response to the Act's requirements" and,
therefore, should be required to deveiop systems necessary to provide FastAccess over
a UNE loop regardless of the costs and burden associated with doing so. BellSouth is
required to provide certain OSS that support interconnection, services, and network
elements that are required by section 251 of the Act. BeliSouth is not required to
provide OSS systems — or any other systems for that matter — that support the
provisioning of unregulated, non-telecommunications services such as FastAccess to
customers of ALECs like FDN,

3. It is the ALEC - and not BellSouth - that has the right to full
use of the features and functions of a UNE loop.

Another reason that the Commission's decision not to require BeliSouth to
provide its retail FastAccess service over a UNE loop is correct is the fact that once an
ALEC purchases a UNE loop from BellSouth, the ALEC has control over the loop,
including the high-frequency portion of the loop. BellSouth has no right to use that loop
for any purpose.” (See Tr. at 284). There is no precedent for the Commission (or a

court) ordering a company to provide a service over a facility controlled by another firm

7 If BellSouth wanted to use the high-frequency portion of the loop to provide

ADSL or FastAccess, it would need to negotiate with the ALEC that purchased the loop
from BellSouth. (See Tr. at 284). While this may seem trivial in the event that FDN
wants BellSouth to use the high-frequency portion of the loop and will agree not to
charge BellSouth for such use, there are hundreds of ALECs. In all likelihood,
BellSouth could not establish any uniform agreement about the terms and conditions of
using the high-frequency portion of the UNE loops that the ALECs lease from
BellSouth. This would add tremendous complexity (not to mention time and expense)
to the situation.
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in order to provide a service to that other firm's customers, and there I1s no factual or
legal basis for such an extreme requirement here. This would be the imposition of a
very unusual affirmative obligation on BellSouth to assist a compstitor. While the Act
imposes certain affirmative obligations on BellSouth to assist competitors, this simply is
not one of them.

B. Although it is Inefficient and Costly, and Although it Is Unreasonable
for BeliSouth to be Required to do so, BeliSouth Intends to Comply
with Section Il the Commission’s Order by Installing a New Loop
Facility at the Premises of any End User Addressed by this Order
and by Providing its Retail FastAccess Service to that End User Over
the New Loop Facility.

If the Commission does not amend its Order as a result of this Petition, and if the

Order is not stayed pending appeal, BellSouth intends to comply with the Order by
provisioning a new loop facility to FDN's end users that are addressed by the Order and
providing FastAccess service over that new facility. The process BellSouth intends to
use will be as follows,

When FDN wins a customer from BellSouth, FDN will notify BellSouth if DSL is
on any of that end user’s lines that FDN has wen, If DSL is on any such lines, FDN will
identify those lines to BellSouth, and BeliSouth will determine whether BellSouth’s retail
FastAccess service is on any of those lines. If it is, BellSouth will install a new loop
facility to serve the end user's location.® Once that new facility is in place, BellSouth’s

FastAccess service will be moved from the loop that it currently is on to the new loop.

BellSouth will then process the order to change the customer's lines over to FDN.

8 Uniess the end user establishes local exchange service with BellSouth, this new

loop will not provide voice service to the end user.
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BeliSouth will not charge FON or the end user any nonrecurnng charges
associated with installation of the new loop facility. Once the new loop facility 1s in
place and FastAccess is being provided over that new facility, BellSouth will charge the
end user the standard rates for FastAccess plus an additional charge, not unlike the
additional charge cabie modem providers might charge customers who do not also
purchase basic cabie service from the cable company.

This approach clearly is inefficient and costly. Without a doubt, BellSouth will
mcur costs that it cannot reasonably expect to recover under this approach. This
approach, however, is the lesser of all evils in that BellSouth would incur even more
costs that it could not reasonably expect to recover if it were to perform the systems
modifications that would be necessary to support the provisioning of FastAccess over a
UNE loop. Additionally, this method of providing FastAccess over a separate facility
avoids the issues that would inevitably arise If BellSouth were to attempt to use the high
frequency portion of a UNE loop to provide FastAccess to an end user.

Although it is inefficient and costly for BellSouth, and although these
inefficiencies and costs should not be imposed upon Bellsouth, this method of
complying with the Order will accomplish the Commission’s goal of ensuring that
BellSouth end users that have FastAccess at the time they switch to FDN will not lose
that service. At the same time, BellSouth's method avoids some (but by no means ali)
of the problems and expenses associated with provisioning FastAccess service over a
UNE loop. Accordingly, if the Commission does not reconsider its Order as requested

in Section Il of this Petition, BellSouth respectfully requests that the Commission clarify
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that BellSouth is not required to provide the FastAccess service over a UNE loop, but

that instead, BellSouth may provide that service over a new loop that it installs to serve

the end user's premises as set fcrth above.

1. THE COMMISSION SHOULD EXTEND THE TIME FOR THE PARTIES TO
FILE A SIGNED INTERCONNECTION AGREEMENT WITH THE
COMMISISON.

The Order requires the parties to “submit a signed agreement that complies with
our decisions in this docket for approval within 30 days of issuance of this Order." See
Order at 25 Since this Order was issued, both FDN and BeliSouth have asked the
Commission to reconsider or clarify Section [ll of the Order. The Commission,
therefore, should extend the time for the parties to file a signed agreement that
complies with its decisions in this docket until 30 days after the Commission rules on
the pending motions for reconsideration or clarfication. Such an extension would
facilitate the parties’ efforts to draft compliant contract fanguage, and it may eliminate

the need for the parties to submit best and final proposals for resolution by the

Commission.

Respectfully submitted this 20th day of June, 2002.

BELLSOUTH TELECOMMUNICATIONS, INC.

“Nouay DU

NANCY B. ITE
JAMES MEZA'III (_UQ)
c/o Nancy H. Sims

150 So. Monroe Street, Suite 400
Tallahassee, FL 32301

(305) 347-5558
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R. DOUGLAS LACKEY
PATRICK W. TURNER Cb“)
Suite 4300

675 W. Peachtree St., NE

Atlanta, GA 30375

(404) 335-0761
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION -

In re: Petition by Florida DOCKET NOC. 010098-TP

Digital Network, Ine. for ORDER NO. PSC-02-1483-FOF-TR
arbitration of certain terms and ISSUED: Octeber 21, 2002
conditions of proposed
intercennection and resale
agreement with BellSouth
Telecommunications, Inc. under
the Telacommunicationas Act of
15%6.

The following Commissioners participated in the disposition of
thip matter:

LILA A. JABER, Chairman
J. TERRY DEASON
MICHAEL A. PALECKI

BY THE COMMISSION:

CASE BACKGROUND

Pursuant to Section 252 of the Telecommunications Act of 1596
{Aet), Flerida Digital Netwerk, Ine. (FDN} petitionsd for
arbitration with BellSouth Telecommunications, Inc¢. (BellSouth) on
January 24, 2001. On PFebruary 19, 2001, BellSouth filed its
Response to FDN'’s petition for arbitration. On April 9, 2001, FDN
filed a Motion to Amend Arbitration Petition. On April 16, 2001,
BellSouth filed ite Response In Opposition to the Motion. FDN
filed its Reply to BellSouth's Opposition to Motion to Amend
Arbitration Petitien on April 30, 2001, On May 22, 2001, Order No.
PSC-01-1168-PCO-TP was issued granting FDN's Motion to Amend
Arbitration Petitien.

Prior to the administrative hearing, the parties resolved all
issues except one. An administrative hearing was held on August

-
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15, 2001. On September 26, 2001, FDN filed a Motion to Supplement
Record of Preceeding. BaellBsouth filed a timely opposition te PDN‘a
motion on October 3, 2001. On December €, 2001, Order Neo. PSC~01-
2351-pCO-TP was issued danying FDN's Motion teo Supplement Record of
Proceeding., This docket was considered at the April 23, 2002,
Agenda Conference. On June 5, 2002, Order No. PSC-02-0765-FOF-TP,
Fingl Ordar on Arbitration, was iassued,

On June 17, 2002, FDN filed a Motion for Clarificaticn, or
Reconsideration. BellSouth filed its Response to this motion on
June 24, 2002.

On June 20, 2002, BellSouth filed a Motion for
Reconsideration, or in the Alternative, Clarification. FDN filed
1ts Response/Opposition to this motion on June 27, 2002. On that
same day, FDN also filed a Cross-Motion for Reconalderation.
BellSouth filed a Motion to Strike Cross-motion for
Reconsideration, or in the Alternative, Response to FDN's Cross-
motion on July 5, 2002.

We note that in their pleadings both parties also had
requested an extenaion of time to file an interconnection
agreement, On July 3,2002, Order No. P3C-02-0884-PCO-TP was l18sued
granting BellSouth’s request for extension of time to file an
interconnection agreement.

This Order addresses FDN‘s and BellSouth’s Motions for
Reconsideration, as well as the Cross-Moticn for Reconsideration
and Motion t£o Strike,

JURISDICTION

We have jurisdiction in this matter pursuant to Section 252 of
the Act to arbitrate interconnection agreements, as well as
Sections 364.161 and 364.162, Florida Statutes. Section 252 states
that a State commission shall resolve each issue set forth in the
petition and response, if any, by imposing the appropriate
conditions as required. Further, while Section 252 (e} of the Act
reserves the state’s authority to impose additional conditions and
terms in an arbitration consistent with the Act and its
interpretation by the FCC and the courts, we should utilize
discretion in the exercise of such authority. In addition, Sectioen
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120.80(13) (d), Flor:da Statutes, authorizes us to employ procedures
Racagsary to implement the Aet,

We retain jurisdiction of our post-hearing orders for purposes

of addrasging Motiens for Recensideration pursuant te Rule 25-
22.060, Flerida Administrative Code.

FDN'S MOTION FOR RECONSIDERATION
The standard of review for a motion for recongideration is

whether the motion identifies a point of fact or law which was
overlooked or which the Commission failed to consider in rendering

its Order. See Stewart Bonded Warehousge, Inc., v, Bevis, 294 So. 2d
315 (Fla. 1974);Riamond Cab Co, v. Kipng, 146 So. 2d 88% (Fla.
1962); and Pingree v, Quaintance, 354 So. 2d 162 (Fla. 1" DCA

1981). In a motion for reconsideration, it is not appropriate to
reargue matters that have already been considered. Sherwood v,
gtate, 111 So. 2d 96 (Fla. 3™ DCA 1959); citing State ex.rel.
Jaytex Realty Co. v. Green, 105 So. 2d 817 (Fla. 1* DCA 1958).
Furthermore, a motion for reconsideration should not be granted
“based upon an arbitrary feeling that a mistake may have been made,
but should be based upon specific factual matters set forth in the
record and susceptible to review.” wa W ouge

v, Bevis, 294 So. 24 315, 317 (Fla. 1%74).

We believe that FDN has failed to demonstrate that the
Commission made a mistake of fact or law in rendering its decision.
Therefore, we believe that FDN's Motion should be denied.

FDN contends that the Order does not appear to explicitly
address FDN's entire request, and the Commission appears to have
overlooked a material aspect of the anticompetitive allegation.
FDN states that the anticompetitive effects of BellSouth’s alleged
tying practice are the same whether the customer is presently a
BellSouth customer, whom FDN cannot capture, or is presently a FDN
customer, whom FDN will lose because of BellSouth’s anticompetitive
practice. FDN states that the Order specifically prohibits
BellSouth from “disconnecting its FastAccess Internet Service when
its customer changes to another veoice provider.* However, FDN
argues that the Commission could not have intended to rule that
Florida coneumers may be unreascnably denied the ability to obtain
voice and DSL-based services from the provider(s) of their choice
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unless the consumers exercised rights at just one specific point in
time, prieor te perting te an ALEC voiece provider. Conssguently,
FDN suggests that the Commission meant to adopt an across-the-board
rule reguiring BellSouth .o provide FaatAccess service to all
gqualified customers served by ALECs over BellSouth locpa.

BellSouth responds that the Order states that “BellSouth shall
continue to preovide its FastAccess Intarnet Service to end umers
who obtain voice gervice from FDN over UNE loops.” Order at 11.
BellSouth believes that the Commission did not intend to require
BellSouth to provide retail FastAccess service to any and every FDN
end user that may want to order FastAccess. Rather, BellSouth was
to provide FastAccess only to those BellSouth end users who decided
to change thelr voice provider. We agree.

Although FDN argues that we overlooked a material aspect of
the anticempetitive allegatien, it fails te demonstrate that a
point of fact or law has been overlooked. In our decision, we
determined in part that BellScuth’s practice of disconnecting its
FastAccess Service unreasonably penalizes customers who desire to
have acceas to voice sgervice from FDN and DSL from BellSouth.
Order at 11. Further, we determined that this practice creates a
barrier to competition in the local telecommunications market. JId.
Consequently, we found that BellSouth shall continue to provide its
FastAccess Internet Service to end users who obtain voice service
from FDN over UNE loops.

We believe that we were clear in our decision requiring
BellSouth to continue to provide FastAccess Sarvice te those
BellSouth customers who choose to switch their voice provider. Id.
The Order clearly demonstrates that we considered the arguments
raigsed by FDN. Thus, FDN’s Motion is mere reargument, which is
inappropriate for a motion for reconsideration. Thus, FDN's motion
is denied,

! N _FO

As stated previously, the standard of review for a motion for
recongideration is whether the motion identifiea a point of fact or
law which was overlooked or which the Commission failed to consider
in rendering its Order. See Stewart Bonded Warehouse, Inc, v,
Bevis. 2%4 5o0. 24 315 (Fla. 1874); Qigmgng_ggb_gg;_x¢_xing 146 So.
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2d 889% (Fla. 1962); and Bing v, Quaintance, 394 fo. 3d 142 (Fla.
1% DEA 1881). We Bave agpl&ed this wame standard in addressing
BellBouth’s metien,

We kelieve that BellSouth has failed to demonatrate that we
made a mistake ef faet ey law in vendering our desisien.
Therefore, we deny BellScuth’s Motion for reconsideration regarding
thig issue.

In its Motien, BellSouth states that we have impreperly
converted am arbitratiorn under the Act imtc a state law cemplainmt
cage. BellBouth argues that its PastAcaess Internet Fervice ie a2
nonregulated nontelecommuicationg DSL-based service. Thus,
BellSouth cencludes that it is not a service ovar which this
Cemmipsion has jurisdiction. FDN responds that nething praecludes
the Commimsion’'s indapendent consideration of state law issues in
addition te its autherity undar Sectien 252 of the A¢t. We agree.
gection 251(d) (3) ef the Aet provides that the FCC shall net
preclude:

the enforeement of any regulation, order., or pelicy of 3
state commissien thak:

(A) gstablishes access and  interconnection
ebligatieons of lecal carriers;

(B} ie consistent with the reguirements ef thisg
Seetion [2%51];

(C) dees not substantially prevent implementation
of reguirements of this sectien and the purpeses eof
thie part.

Order at 10. Further, we believe that pursuant te Sectien
364.81(4) (b)), Florida Btatutes, the Commigeion’s purpese in
premoting competition ip to ensure “the availability of the widest
possible range of econsumer choice in the previsien of all
telecommunications gerviees.” Order at 9.

BellSouth contends that the FCC determined that BellSouth’s
practice of not pyeoviding its federally-tariffed, wholesale ADSL
talecommunications aervice on UNE leops is not diacriminatory and
tharafore does net vielate Baction 202(a) of the Act. Belliouth
states that the purpose of Section 706 of the Act i# to encourage
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the depleoymert of advanced serviees ard that the Cemmissien's
decimion does not deak to promete advanced saearvices but to promete
competitien in the veice market. FDN responds that while it is
true that ene of the factors which prompted the Commisaien’'s
decision wae to promote compatition in the local veice market, the
Commission’'s Order supports deployment and adeption of advanced
services as promoted by BSection 706 of the Act, by removing
significant barriere that limit consumer choice in the local voice
market. We agree. As stated in the Order, we datermined that
Congress has clearly directed state commissions, as well as the
FCC, to encourage deployment of advanced telecommunications
capability by using, among other things, “measures that promote
competition in the local telecommunications market, or other
regulating methods that remove barriers to infrastructure.” Order
at 9.

BellSouth maintains that it is efficient for BellSouth to
provide its FastAccess DSl service when it is providing the haslc
telephone service. FDN responds that 1f & customer cannot obtain
cabla modem serviee and BellBouth is the sole provider of DEL,
BallSouth is put 1n a position of competitive advantage over ALECS.
As stated in our Ordexr, the Florida statutes provide that we muat
encourage competition in the local exchange market. Specifically,
as set forth in Section 364.01(4)(g), Florida 8tatuteas, the
Commission shall “{elnsure that all providers of telecommunications
sexrvices are treated fairly, by preventing anticompetitive
behavior. . . . * Order at 9. As addressed in the Order, we found
that BellSouth’s practice of disconnecting its FastAccess service
when a customer changes to ancother voice provider is a barrier to
entry into the local exchange market. Order at 4,8,

Furthermore, although BellSouth indicates that the D.C.
Cireuit Court of Appeals vacated the PFPCC’s Line Sharing Order
because the FCC failed to consider the competition in the market
for DSL service, we do not believe that the same rationale in that
decision is applicable here because that decimion did not address
competitive issues arising under atate law in which a sapecific
finding was made that the disconnection of the service was a
barrier to local competition. Thus, we do not believe BellSouth
haa identified a mistake of fact or law by the Commission’s lack of
reliance on that decision.
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BellSouth also requests that the Commission clarify that
BellBouth is not ragquired to provide FastAccess service over a INE
loop, but instead BellSouth may provide that service over & new
loop that it inatalls to gerve the end user’'s praemisea. FDN
responds that BellSouth's provieioning preposal would be harmful
and undermine the Commisaion’s intent. Further, FDN asserts that
second loope are not ubiquitously available and an additiconal leoop
would reduce the efficient use of the existing loop plant.
Although the issue of how FastAccess was to be provisioned when a
Bellsouth customer changes his voice service to FDN was not
addressed in the Commission’s Order, we believe that FDN’s position
is in line with the tenor of our decision. While the Order is
gilent on provisioning, we believe our decision envisioned that a
FapstAccess customer’'s Internet access service would not be altered
when the customer switched voice providers.

We indicated in our Order that our finding regarding
FastAccess Internet Sarvice should not be construed as an attsmpt
te exercige Jjurisdiction over DSL service but as an exercise to
premote competition in the local voice market. Order at 11. To
the extent that BellSouth has reguested that our deciaion be
clarified in regards to the provigioning of its FastAccess Internet
Service, we cbserve that the provisioning of BellSouth’s FaatAccess
Internet Service was not specifically addressed by our decision.
However, we contemplated that BellSouth would provide its
FastAccess Internet Service in a manner so that the customer’s
service would neot be altered. We note however, that there may be
momantary disruptions in service when a customer changes to FDN's
voice service. While we decline to impose how the FaatAccess
should be provisioned, we believe that the provision of the
FastAccess should not impose an additicnal charge to the customer.

BellScuth asserts that for it to provision its FastAccess
Internet Bervice over a UNE loep weuld be a viclatien ef its FCC
rariff. Although we acknowledge BellSouth’'s FCC tariff, we believe
that we are not sclely constrained by an FCC tariff. As indicated
in our order, under Section 251(d) of the Act, we can impose
additional requirements as long as they are not incensistent with

FCC rxules, or Qrdera, or Pederal etatutas. We believe that
BellSouth has failed to make a showing that our decision is
contrary to any controlling law. Further, at the hearing,

BellSouth's witness Williams testified that although it would be
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ERN" S CROSS-MQTION FOR RECONSIRERATION

FDN believes that it faces a greater burden than BellSouth in
the aself-provisioning of DSL loops, because it faces higher coste,
does not have the same access to capital, and would be unlikely to
ebtain transport back to the central office. FDN asserts that
BellSouth has an advantage because it buys DSLAMs in bulk.
However, witness Gallagher only testifies that when “you're buying
a whole bunch of them, you can buy those, you know, you can buy
those fairly cheap.” FDN presented no evidence that BellSouth
purchases DSLAMs in bulk or that BellScuth receives a discount on
its purchase of DSLAMs. 1In fact late-filed Exhibits 12 and 13
indicate that the purchase prices for FDN and BellSouth are
relatively the same.?

FDN also contends that the Commission overlocked evidence that
evan if the cost for DSLAM2 were the same, FDN is impaired bacause
as a smaller company it does not have the same access to capital as
BellSouth. However, the only testimony presented was witness
Gallagher’'s assertion that he does not have the same captive market
and that he could not raise the money to collocate FDN’s own DSLAM
because “[t]he rates of return aren't there.*

BellSouth responds that there is no evidence that BellSouth
buys DSLAMS in bulk, nor is there support that BellSouth receives
a bulk discount on DSLAMs or line cards. BellSouth contends that
FDN's assertion that the Commission overlooked the FCC’'s guidance
to consider the economies of scale in performing an impairment
analysis is not correct., BellSouth states that FDN has failed to
meet the impair standard and that the evidence shows that BellSouth
has not deployed 1line cards in Florida that are capable of
providing the broadband service FDN seeks to provide.

We believe that FDN has failed to show any evidence that we
evarlooked or failed to consider. We considered the argumentsa
presented by FDN and found that “BellSouth’s arguments regarding
the impact on the ILEC’s incentive to invest in technology
developments to be most compelling. Order at 17. In so doing, we

‘BellSouth late-filed exhibit 12 shows that BellSouth can purchase an 8-
port DSLAM for $6,095, while FDN late-filed axhibit 13 shows that FDN can
cbtain an 8-port DSLAM for $6,900.
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also found that “the record reflects that the costs to install a
DSLAM at a remate terminal are similar for both SallSeuth and FBN.*#
1d.

FDN also claims that we overlooked evidence that even if FDN
were able to collocate a DSLAM it likely weuld not be able te
obtain transport back to the central office. However, there was
also evidence that BellSouth offers UNE subloops between the remote
terminal and the central office, and that BellSouth would sell
these UNE sublecops at the rates established by us. Upeon
consideration of this competing evidence, we found that “there was
evidence regarding several proposed alternatives of providing DSL
to consumers served by DLC loops when an ALEC is the voice
provider." Order at 1§.

Finally, FDN asserts that we did not address FDN’s ability to
¢ollocate xDSL line cards when BellSouth begins to deploy NGDLC in
Florida. There was testimony that approximately seven percent of
BellSouth’s access lines were served by NGDLCs, but there was alsc
testimony that combo cards were not used for BellSouth’s xDSL
service.

We did not overlook or fail to consider this issue, because
the imsue was not before uam., While FDN does argue that it has met
part three of the impair standard, it concludes by stating that
“{tlherefore, the FCC’s four-part test is satisfied, and BellSecuth
must be ordered to offer unbundled packet switching where it has
deployed DLCs.” However, FDN fails to point out that an ILEC is
only required to “unbundle{] packet switching in situations in
which the incumbent has placed its DSLAM in a remote terminal.* UNE
Remand Order 9313. Even if the impair analysis could be read to
apply in cases where BellSouth has deployed combo cards instead of
DSLAMs, the unbundling requirement is only designed to remedy an
immediate harm. The harm alleged by FDN is prospective because
*none of those NGDLCa and none of those NGDLC systems are capable
of using combo cards that would alse support data.* Based on the
foregoing, we believe that FDN has failed to identify a point of
fact or law which was overlooked or which we failed to consider in
rendering our Order.

The parties shall be required to file their final
interconnection agreement within 30 daye after the issuance of this
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Ordey cenferming with Order Ne. P8C-02-07€5-FOF-TP, in accordance
with @rder No. PSE-03-0884-PCO-TR, Order Granting Bxtenaicn of Tiwme
to ¥ile Interconnection Agreement. Thereafter, this Docket ahould
ramain open pending approval by us of the filed agreement.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that Florida
Digital MNatwaevrk, Inc.'s Metion for Reconsideration is heareby
danied. It is further

ORDERED that BellSouth Telecommunications, Ine.’s Motion for
Reconaideratian ie hereby denied. It is further

ORDERED that BellSouth Telecommunication’s Inc.’s Motion to
gtrike is heweby denigd. It is further

ORDERED that Florida Digital Network, Inc.’s Cross-Motion for
Reconeideraticon ig hereby deniad.

ORDERED that the parties shall file an interconnection
agreement as gset forth in the bedy of thig Order. It is further

ORDERED that this docket shall remain open pending the
approval of the interconnectien agraement.

By ORDER of the Florida Public Service Commission this 2}lst
Day of Qeigbex. 3003.

BLANCA S§. BAYS, Director
Divisien ef the Commiaaion Clerk
and Adminiastrative Services

By: /C&J—L ';)‘L’-'
Kay Flynd, Chief
Bureau of Records and Hearing

Services

(8 EAL)

FRB



ORDER NO., PSC-02-1453-FOF-TP . —
DOCKET NC. 010058-TP
PAGE 12

The Florida Public Service Commission is required by Section
120.869(1), Plorida &tatutes, teo notify parties of any
adminigtrative hearing or judicial review of Commission orders that
is available under Sections 120.%7 or 120.68, Florida Btatutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by the Commission‘s final action
in this matter may request: 1) reconsideration of the decision by
filing a motion for reconsideration with the Director, Division of
the Commission Clerk and Administrative Services, 2540 Shumard Oak
Boulevard, Tallahassee, Florida 32399-0850, within fifteen (15)
daye of the issuance of this order in the form prescribed by Rule
25-22,060, Florida Administrative Code; or 2} judicial review by
the Florida Supreme Court in the case of an electric, gas or
telephone utility or the First Digtrict Court of Appeal in the case
of a water and/or wastewater utility by filing a notice of appeal
with the Director, Divisicon of the Commission Clexrk and
Administrative Services and filing a copy of the notice of appeal
and the filing fee with the appropriate court. Thie filing must be
completed within thirty (30) days after the issuance of this order,
pursuant to Rule 9.110, Florida Rules cof Appellate Procedure. The
notice of appeal must be in the form specified in Rule 9.500(a),
Florida Rules of Appellate Procedure.




